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0 [J To state a claim for securities fraud under§ 10 of the Securities Act of 1 934 and Rulel 0b-50 plaintiffs must
demonstrate[] [ 100 a misrepreSentation or omission of a material fact inconnection with the purchase or sale of a
security[] [1 2[1 scienter on the part of the defendant] [J 30J reliance on the miSrepresentation] and[] 4

[0 damage resulting from the misrepresentation] See Sowell v. Butcher&Singer( Inc [0 926 FOJ 2d 2891 296

[0 3d Cir[J 19910 [0 Because plaintiffs havedemonstrated that a genuine issue of material fact exists as to the
elements of their securitiesfraud claim we will reverse the district courtdd O O O O O The parties agree that a
broker-dealer owes to the client a duty of best execution] [ They further agree that a broker-dealer(] by accepting
an order without price instructions]

impliedly represents that the order wm be executed in a manner consistent with the dutV ofbest execution and that
a broker-dealer who accepts such an order while intending to breachthat duty makes a misrepreSentation that is
material to the purchase or sale[] The partiesdifferC] however(] on whether a trier of fact could conclude from this
record that the impliedrepresentation made by the de~ndants included a representation that they would not
executeat the NBBO price when prices more favorable to the client were available from sources likeSelectNet and
Instinet[] [J [0 As we explain hereafter[] this difference can be resolved only by determining whether( during the
class period or some portion thereofl] it was feasible for the defendants to executetrades through SelectNet and
Instinet when prices more favorable than the NBBO were beingquoted there[J This is a matter concerning which
the record reflects a material dispute offactl] If such prices were reasonably available and the defendants[] at the
time of acceptingplaintiffs’ orders] intended to execute them solely by reference to the NBBOL they made
amaterial misrepresentation in connection with the purchase or sale of the securities involred If a finder of fact
could infer] in addition[ that the defendants’ implied representation wasknowingly false or made with reckless
indifferencel] it would follow that summaryJudgmentfor the defendants was inappropriatel] (1 (I The duty of best
execution[] which predates the federal securities laws[] has its roots inthe common law agency obligations of
undivided loyalty and reasonable care that an agentowes to his principal(] * Since it is understood by all that the
client-principal seeks his owneconomic gain and the purpose of the agency is to help the client-principal achieve
thatobjectiveld the broker-dealer(] absent instructions to the contrary] is expected to use reasonable[] [J efforts to
maximize the economic benefit to the client in each transaction] [I [1 The duty of best execution thus requires
that a broker-dealer seek to obtain for itscustomer orders the most favorable terms reasonably available under the
circumstancesl] Seel] e[d g.0 Sinclair v[J SECII 444 F[J 2d 39901 40001 2 Cir.19710 O fiduciary duty requires
broker-dealer toobtain the best available price” for customers’ orderst] OO Arleen W.Hughes[ 27 SO EC] C
(162901 63601 194801 0 “ A corollary of the fiduciary’ S duty of loyalty to his principal is his duty to obtainthe
best price discoverable in the exercise of reasonable diligence "[J O affd sub nomO Hughesv.SECT 174 FO 2d
96901 DU CU Cird 19490 O Accord Order Execution ObligationstJ Exchange ActRelease No[J 3701 619A0 61
Fed[ Regl] 4829001 483221 Sept[] 121 199601 [0 “ Final Rules” [ [ That isO the duty of best execution
requires the defendants to execute the plaintiffs’ trades at the bestreasonably available pricel] 2While ascertaining
what prices are reasonably available in anyparticular situation may require a factual inquiry into all of the
surrounding circumstancesl] the existence of a broker-dealer’ S duty to execute at the best of those prices that
arereasonably available is well-established and is not SO vague as to be without ascertainablecontent in the context
of a particular trade or trades] [ [ As the SEC has recognized on a number of occasions[] the scope of the dutV
of bestexecution has evolved over time with changes in technology and transformation of thestructure of financial
markets]* For example[] before the creation of NASDAQUI a broker inan over-the-counter market satisfied her
dutV of best execution by contacting at least threemarket makers prior to executing a client’ S orderd See Order
Execution Obligations ExchangeAct Release NOO 3600 31000 60 Fed[] Regl[] 527921 527931 Oct[] 101 1995
O O“ Proposed Rules” [0 [0 With the advent of NASDAQ and the NBBO computer system providing instant
access to thebest bid and Offer aVailable nationwidel] the standard for satisfying the duty of best
executionnecessarily heightened [0 [0 [0 [
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