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内容概要

　　公正、公平、有序和高效的竞争性证券交易市场对充满活力的经济必不可少。
交易市场高度的流通性和高质量、实时信息公开有益于交易价格充分反映上市公司内在价值和供求关
系，为投资管理提供基础，给投资者带来机会，建立他们的未来。
企业通过证券市场融资扩大生产，不管是IPO还是后续发行，依赖于公平和竞争性的交易市场给其证
券进行合理准确定价。
公平和竞争性的市场有助于投资者建立对该市场的信心。

　　这样的交易市场的标志是什么？
证券交易市场监管的作用又是什么？
概而言之--透明。
投资者决定买卖股票，需要瞬时报价信息。
证券商履行其法律义务，为证券客户指令提供最佳执行，市场就必须瞬时向所有公众同时发布成交价
格、成交量、交易场所和其他交易信息。
这有利于各交易市场间的竞争，也有益于投资者监督券商的服务水平。
再者，必须有公司业绩、前景等方面信息的真实性和透明度。
不然，即使有效资本市场论成立，股票价格也只能反映错误信息而不能反映企业的真实内在价值。
此外，监管必须要透明。
比如，在卖空、金融衍生品和市场博弈等易受操纵的方面，应采取预防性措施加以管理。
对内幕交易和其他证券欺诈行径必须全面禁止，建立强有力的政府强行遏制机制，并为投资者获得经
济损失补偿提供法律途径。
还应加强对各种新金融产品的研究和监管，以防范风险，保护投资者、交易对方和其他市场参与者，
维护整个金融体系的稳定。

　　一个管理良好的证券市场有助于国家经济繁荣富强。
一个管理过度的市场将使竞争窒息，经济增长停顿。
一个管理不善的市场则将摧毁财富。
美国证券市场在近十几年内所历尽的沧桑风雨--喻示了这些真理。
研究美国证券交易市场的监管有助于我们防止类似市场创伤事件的再度发生。
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章节摘录

　　To state a claim for securities fraud under§10 of the Securities Act of 1 934 and Rule1 0b-5，plaintiffs must
demonstrate：（1）a misrepreSentation or omission of a material fact inconnection with the purchase or sale of a
security；（2）scienter on the part of the defendant；（3）reliance on the miSrepresentation：and（4
）damage resulting from the misrepresentation．See Sowell v. Butcher&Singer，Inc．，926 F．2d 289，296
（3d Cir．1991）．Because plaintiffs havedemonstrated that a genuine issue of material fact exists as to the
elements of their securitiesfraud claim，we will reverse the district court．　　Ⅲ　　The parties agree that a
broker-dealer owes to the client a duty of best execution．，They further agree that a broker-dealer，by accepting
an order without price instructions。
impliedly represents that the order wm be executed in a manner consistent with the dutV ofbest execution and that
a broker-dealer who accepts such an order while intending to breachthat duty makes a misrepreSentation that is
material to the purchase or sale．The partiesdiffer，however，on whether a trier of fact could conclude from this
record that the impliedrepresentation made by the de~ndants included a representation that they would not
executeat the NBBO price when prices more favorable to the client were available from sources likeSelectNet and
Instinet．　　As we explain hereafter，this difference can be resolved only by determining whether．during the
class period or some portion thereof，it was feasible for the defendants to executetrades through SelectNet and
Instinet when prices more favorable than the NBBO were beingquoted there．This is a matter concerning which
the record reflects a material dispute offact．If such prices were reasonably available and the defendants，at the
time of acceptingplaintiffs’orders，intended to execute them solely by reference to the NBBO，they made
amaterial misrepresentation in connection with the purchase or sale of the securities involred．If a finder of fact
could infer，in addition，that the defendants’implied representation wasknowingly false or made with reckless
indifference，it would follow that summary]udgmentfor the defendants was inappropriate．　　The duty of best
execution，which predates the federal securities laws，has its roots inthe common law agency obligations of
undivided loyalty and reasonable care that an agentowes to his principal．‘Since it is understood by all that the
client-principal seeks his owneconomic gain and the purpose of the agency is to help the client-principal achieve
thatobjective，the broker-dealer，absent instructions to the contrary，is expected to use reasonable　　efforts to
maximize the economic benefit to the client in each transaction．　　The duty of best execution thus requires
that a broker-dealer seek to obtain for itscustomer orders the most favorable terms reasonably available under the
circumstances．See，e．g.，Sinclair v．SEC，444 F．2d 399，400（2 Cir.1971）（fiduciary duty requires
broker-dealer“toobtain the best available price”for customers’orders）；Arleen W.Hughes，27 S．E．C
．629．636（1 948）（“A corollary of the fiduciary’S duty of loyalty to his principal is his duty to obtainthe
best price discoverable in the exercise of reasonable diligence．"）．affd sub nom．Hughesv.SEC，174 F．2d
969（D．C．Cir．1 949）．Accord Order Execution Obligations，Exchange ActRelease No．37，619A，61
Fed．Reg．48290，48322（Sept．12，1996）（“Final Rules”）．That is，the duty of best execution
requires the defendants to execute the plaintiffs’trades at the bestreasonably available price．2While ascertaining
what prices are reasonably available in anyparticular situation may require a factual inquiry into all of the
surrounding circumstances．the existence of a broker-dealer’S duty to execute at the best of those prices that
arereasonably available is well-established and is not SO vague as to be without ascertainablecontent in the context
of a particular trade or trades．　　As the SEC has recognized on a number of occasions，the scope of the dutV
of bestexecution has evolved over time with changes in technology and transformation of thestructure of financial
markets．’For example，before the creation of NASDAQ．a broker inan over-the-counter market satisfied her
dutV of best execution by contacting at least threemarket makers prior to executing a client’S order．See Order
Execution Obligations，ExchangeAct Release N0．36，310，60 Fed．Reg．52792，52793（Oct．10，1995
）（“Proposed Rules”）．With the advent of NASDAQ and the NBBO computer system providing instant
access to thebest bid and 0ffer aVailable nationwide．the standard for satisfying the duty of best
executionnecessarily heightened．　　⋯⋯
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