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Congress tested the limits of the Appointments Clause in 1974 when it passed a statute creating the Federal Election
Commission. The statute required that four of the FEC's six voting members would be appointed by the Speaker of
the House and the President pro tempore of the Senate. The Supreme Court struck down this legislation in Buckley
v. Valeo, 424 U S. 1, 118-43 (1976). The Court explained that the constitutional term *  Officers of the United
States,” identifying those officeholders who must be chosen pursuant to the Appointments Clause, includes all
appointees exercising significant authority pursuant to the laws of the United States, such as rulemaking,
adjudication, or enforcement functions. Thus the FEC, a typical agency wielding all of those powers, was clearly
covered by the clause. The Court noted, however, that it would1. Still unresolved is whether separation of powers
principles also prevent Congress from placing its own agents on the FEC as nonvoting ex officio members. See FEC
v. NRA Political Victoryhave reached a different result if the FEC hadmerely been assigned powers of an
investigative and informative nature. (The Civil Rights Commission is an example of such an agency; some of its
members are chosen by the President and some by Congress.)A significant limitation on the President's
appointment power is found in a proviso to the Appointments Clause itself: “* Congress may by Law vest the
Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the
Heads of Departments.” This proviso came into play in a celebrated case concerning the constitutionality of the
Ethics inGovernment Act. The Act authorizes a federal court of appeals to appoint a special prosecutor, or

“ independent counsel,” to investigate allegations of criminal wrongdoing by high officials of the Executive
Branch. The Court upheld the statute, finding that the independent counsel was an “ inferior Officer” and thus
could properly be appointed by one of the “ Courts of Law,” rather than by the President.Morrison v. Olson, 487
U.S. 654 (1988). Without laying down any general test for identifying an inferior officer, the Court concluded that
the inde-pendent counsel fell within that category because she was removable by the Attorney General (although
only under strictly limited conditions) and because her duties were limited to handling a single case and would
terminate at the end of that case.Fund, 6 F.3d 821 (D.C.Cir.1993) (holding this arrangement unconstitutional),
cert. dismissed, 513 U.S. 88 (1994).
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